#L-812, 3010, 3051, 3052 nslla
05/31/91

Memorandum 91-42

Subject: Study L-812, 3010, 3051, 3052 - Comments of State Bar on
Various Meeting Materials

Enclosed are Comments of Team 1 of the State Bar Estate Planning,
Trust and Probate Law Section on wvaricus matters on the Commission's
agenda for the June 1991 meeting. The comments will be discussed in
separate memoranda for the meeting or will be raised orally at the

meeting in connection with the matters to which they relate.

Respectfully submitted,

Nathaniel Sterling
Asslstant Executive Secretary
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Re: Team 1’s Report to LRC Memorandums 91-33, 91-36, 91-37 and 91-39

Gentleman:

Enclosed please find a copy of Team 1’s Report on LRC Memos 91-33, 91-36, 91-37 and 91-

39,

After receipt of Team 1's Report, Valerie J. Merritt transmitted the Report to the State Bar
of California for approval under the Keller decision. Unfortunately, the State Bar both
misplaced and mismanaged the approval process. We just received approval yesterday. I
apologize for any inconvenience the delay in transmitting this Report may cause the

Commission.

Sincereiy

Robert E. Téman, Jr. ’\%

RET/gmd (IreS31.1et)

cc;  Valerie J. Merritt
Bruce Ross
Robert L. Sullivan, Jr,




MAY 21 ’91 11:

[

i

BRUCE 1. ROSS, Severiy Hilly
VinrShair

WILLIAN V., SCHMIDT, ¥rupeet Sanch
Esrouuy Committor

ARTAUR N. EEEDENBECK, Surlingans

CLARK R BYAM, Fasadsna

BANDRA L CHAN, Lov dogwies

MONICA DELLTSSD, dabland

MICMARL G. DREMARML. San Jom

ROREAT J. PURHAM, JN.. L Joiln

@8 ATTORNEYS 377-7681

P.3/7

ESTATE PLANNING, TRUST AND
PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA

prertkioM-yeo el 858 PRANKLIN STREET
DEMIAS 2. QOULD, (ubland SAN PRANCISCO, OA 34102
DON K. ELRN, Ssrramenie
JCHN T. RARRIS, Dridivy (415) 551-020%
BHUCE 5. ROBS, Brwanly Hille
WLLIAM ¥. SCRMIUT, Newpert Brarh
THOMAS &, FTTKKER, Son Fronciser
ROBERT L. PULLIVAN, IK., Frapaa
BOREET K- TRMMELWAN, JL., Sampbeit
MICHARL V., VOLLMER, Frpins
LRC REPORT
DATE: May 3, 1991
TO:; Valerle J. Merritt
FROM:  Robert L. Sullivan, Jr.
| Captain, Team 1
! RE: LRC Memos 91-33, 91-36, 91-37 and 91-39
SUMMARY
Memo Subject
91-33 Preliminary distribution without
court supervision
91-36 Transfer of unintentionally omitted
property by conservator
91-37 Teustee fees—-notice of increase
(315686)
Notice to beneficiaries (§15804)
91-39 Nonprobate transfers to testamentary

v
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DISCUSSION

Team 1 conferred by conference call on May 2, 1991. Sandra Chan, Monica
Dell'Osso, Richard $. Kinyon, William V. Schmidt and Robert L. Sullivan, Jr. participated
and developed the rccommendations summarized above with respect to the following
California Law Revision memoranda.

91-33 Independant Adminntrmon of Emtu Act

The memorandum was considered by the Exccutive Committes at its March, 1991
meeting at which specific conceptual and drafting modifications were recommended. These
modifications were incorporated by the staff into & revised statute [Probate Code §10520]
which is set out in full on Page 1.of Memorandum 91-33. Team 1 generally concurred that
all of these staff changes were responsive to the previous suggestions of the Executive
Committee. In our conference call, however, we developed further modifications which
address the following concerns:

(a) The statute should clarify that the $50,000 cap on distributions of
tangible personal property applies to all devisees and is computed cumulatively
through the date of any given distribution, ie., multiple or successive distribu-
tions must in the aggregate remain below the $50,000 maximum.

(b) The provision should be equally applicable in intestate as well as
testate situations, thercby requiring the deletion of the reference to "vnder the
decedent’s W:Il'

In response to the stafl’s question concerning the determination of value, it was our
unanimous consensus that fair market value showld be determined on the basis of the
Inventory and Appraisal.

Accordingly, we recommend that the statute be further modified to read as follows:

10520, (a) K the time for filing claims has expircd and it appears that

there will be no loss to creditors or injury
wtheesuteoranymmtedpcmn,thcpemnalmpmmmhuthepawer

to de-the-following

during admmnstrahon tn the persom entitled under Chaptcr 8 (commencmg with
Section 12000) of Part 10;

(2} Teo-make-preliminary-disirtbution household
furniture and furnishings, w motor vehicles, clothmg, jewelry, and
pemsonal-effests other ta of a al to the

P.4-7
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91-36 - Transfer of Unintentionally

Quitted Property by Conservator

ThismemorandumproposesanaddiﬂonMProbateCodeﬂS&O(b)inardcrto
authorize the conservator to transfer to 2 trust any property which is discovered to have
been unintentionally omitted from the trust at the time of its original formation and funding.
While Team 1 was in general agreement with this concept, we felt that the statutory
modification as drafted by the staff was too narrow in that it allowed for tramsfers of
after-discavered property only to trusts created by the conservator. We felt that this
provisionshouldlihswisebeoperaﬁveﬁthmspecttotrmtsmatedbythemmvatuprior
to the establishment of the conservatorship.

Accordingly, Team 1 recommends that the addition proposed to §2580(b)(5) be deleted
and that a new §2580(b)(6) be added to read as follows:

"(6) Transferring 10 a trust created by the conservator or the conservates
any property unintentionally omitted therefrom."

The above modification will requite renumbering old Subsections (6)-(11) as Subsections
(M-(12).

It should aiso be pointed out that Team 1 has a concern with respect to the overall
operation of the statute as amended above. The Exccutive Committee previously opposed
a suggested provision which would authorize the conservator to make a will for the
conservatee. Our concern is that this provision would allow the court to authorize a
conservator to accomplish this very result in effect “through the back door”. In other words,
property held in a conscrvatorship would, at the conservatee’s death, be transmitted pursuant
to the provisions of the decedent's will. If, however, the conservator is able to transfer the
property out of the conscrvatorship into a trust, and the trust has dispositive provisions
which are different from the will, the conservatee, ‘by making the transfer, can indirectly
change the dispasitive provisions of the decedent’s will. On the other hand, cur concerns
were somewhat tempered by the fact that courts typically tend to proceed with great caution
in exercising the substituted judgment provisions.

3
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This memorandum involves two subjects:

(2) Thenoticarequiredtobegivcntobeneﬁdariuwhcnam:ee
incrcases its fees; and

® A technical revision 1o Probate Code $15804(a) which limits the
classes of beneficiarics who are required to recsive notice of an accounting.

(a) $15686 Probate Code §15686 provides that before increasing its fee a trustec
mntgivenoﬁeeofthepmpoudimrmtomuwﬁciuy'wboscinumumbu
affected by the increased fec”. The California Bankers Association proposal is 10 modify
mkmquiremcmwprmidethatnoﬂeemmtbeﬁvmoulymthmbemﬂdaﬁeswham
entitled to reccive notice of an accounting.

Team 1 has two problems with this proposal:

(1) Thepropaalwuldmdifythemtmﬁcerequiremumtha
theonlybeneﬁcimiuenﬁﬂedtomﬁceofminumedfeawouiﬂbethmm
are entitled to current distributions of income or principal. Under the principal
and income law, however, trustee’s fees are gencrally chargeable one-half to
income and one-half to principal. Accordingly, the portion of the fee chargeable
topﬁndpalmuldhma:uhmnﬁalhnpwuponthcintemtsofmﬁnder
beneficiaries who are not receiving current distributions of principal Team 1
feels that these beneficiaries should still be entitled to notice and that, therefore,
the amendment proposed by the California Bankers Association should not be

approved.

(2) Even if the amendment proposed by the California Bankers
Associstion were acceptable from a conceptual standpoint, there remains a
mechanical problem. Undet the proposed amendment, notice of 2 proposed fee
incrcaaeisrequiredtobegivenon!ytothoscbeneﬁciaﬁswhoarccnﬁdedm
an account, thersby implying that notice of a fee increase would be required
only in cases where an account is required. However, even In cases where an
account is not required (i.e., living trusts and testamentary trusts created before
July 1, 1987), the beneficiaries entitled to current distributions of income or
principalshouldatamﬁﬁmmbegivennotbeoftheproposodfeeincreas&
I'hepmposedamendmemdoesnotmakeitdwthatthmbeneﬁdaﬂuwould
be entitled t0 @ notice of proposed fec increase in situations where an
accounting is not required.

(b) §15804(s). Team 1 supports the proposed technical amendment 10 Probate
Code §15804(a). In its present form, the statute Limits the classes of beneficiaries entitled
to notice only in the case of "proceedings”. These limitations should apply with equal force
even in cases where judicial procecdings are not pending, The proposal also has the effect
of expanding the limitations of §13804 s0 that they apply not only to notices, but to accounts
and reports as well.
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91.39 - Nonprobate Transfer

b ] Tistes !  ICCROenL S

This memorandum proposes amendments to Probate Code §6320 which would have
the effect of expanding the categories of assets which may be transferred to a testamentary
trust without being subjoct to probate administration. As expanded, the section would be
operative with reference to multiple party accounts and to il other forms of "instrument”
deseribed in §3000. Team 1 supports the proposed amendment.

cc: Bruce S. Ross
William V. Schmidt
Sterling L. Ross, J1.
Robert E. Temmerman, Ir.
Don E. Green




